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cestui que trust to come at his own option, and, without showing 
any actual injury, insist upon the experiment of a re-sale. This is 
a remedy which goes deep and touches the very root of the evil. It 
is one which appears to me, from the cases which have been already 
cited, and from those which are to follow, to be most conclusively 
established." The trustee purchased with this clog upon his title, 
and with a knowledge that his cestui que trust might, at his option, 
in the absence of all fraud, apply within any reasonable time to 
have the sale vacated. 

For the reasons herein stated, I have no doubt such are the rights 
of the present cestuis que trust, the plaintiffs in thi3 suit, and they 
having established a prima facie right to have the deed and con- 
tracts cancelled, and the lands sold reconveyed to them, it is my 
duty to restrain the defendants until the hearing of this cause, as 
asked for in the complaint and supplemental complaint. 

The plaintiffs have the right to their real estate, or anything into 
which it has been transmuted. It is therefore proper to restrain 
the defendants from transferring the stock owned by them in the 
Hoffman Coal Company, which but represents the real estate of the 
plaintiffs, and the privileges and advantages secured by the trans- 
portation contract. The motion for an injunction is therefore 
granted. 



In the Supreme Court of Maine. 

SARAH DICKEY VS. MAINE TELEGRAPH COMPANY. 

1. When a highway is laid out and opened, all persons have a right to pass upon it 
at their own risk, before any work is done upon it, or any travelled path made 
by the town. 

2. The duty of the town to make a travelled path is distinct from and subsequent 
to the laying out and acceptance. 

3. The right of travellers to use any part of the highway is not restricted by tbe 
limitation of the liability of the town in case of accident ; but such traveller may 
use any part of the highway. 
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4. No private person or corporation has a right to place, or cause any obstruction 
within the limits of the highway, by which any part would become more danger, 
ous to the traveller than in a state of nature, or as left by the town. The extent 
of the liability of the town is not the measure for such private person's liability. 

6. A telegraph company that is authorized by its charter to construct its line " along 
and upon any highway," by the erection of posts for sustaining the wires, but 
not to be so constructed as to incommode the public use of the highway, may be 
responsible for damages to an individual, occasioned by such erection if impro- 
perly made, or by suffering the same to fall down, or be out of repair, although 
thereby the use of the path made and used in the centre of the highway, is not 
obstructed. 

This was an action for damages to the plaintiff, occasioned, as 
alleged, by negligence of the Telegraph Company. The evidence 
in the case tended to show that the posts and wires of the company 
were placed near the exterior limits of the highway, and along the 
highway. That at the place where the injury happened, the wire 
passed near and in front of a house, where a post office was kept — 
that the wire at that place had fallen towards the earth, by reason 
of the posts giving way and inclining towards each other — that the 
company had been notified of the defect several times — that plain- 
tiff was a passenger in the mail stage coach, which was upset when 
attempting to pass from post office door under the wire, and plain- 
tiff injured. The jury found that the driver was using proper care. 

N. Abbott, for plaintiff. 

A. W. Paine, for defendant. 

The opinion of the court was delivered by 

Kent, J. — The application of a few well-established principles 
to the facts in this case, will aid in testing the correctness of the 
rulings to which exceptions are taken. 

When a highway is laid out and opened, all persons have a right 
to pass upon it. By the legal laying out, and after all the require- 
ments of the statute have been complied with, the public acquires 
an easement, as against the owners of the land, which extends to 
every portion of the road ; and any person has a right to pass or 
repass, at his own risk, over any part, after it is opened and before 
any work is done or any travelled path made, and before the liability 
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of the town to make it exists. When laid out and accepted, it 
becomes a public highway. State vs. Kitting, 5 Me. 259. 

The duties of the town in relation to preparing the way for travel 
are distinct from and subsequent to the laying out. The law re- 
quires the town to make and keep in repair a travelled path of 
sufficient width. It does not require the town, ordinarily, to make 
that travelled path the whole width of the road ; and towns will not 
be liable for ohstructions on the portion of the highway not consti- 
tuting the travelled path, or not so connected with it as to affect 
the safety of the travelled portion. Bryant vs. Biddeford, 39 
Me. 193. 

But the right of travellers to use any part of the highway, if 
they see fit, is not restricted by the limitation of the liability of the 
town in case of accident. A person may go out of the beaten 
track at his own risk, as between himself and the town, and yet be 
entitled to protection against the unlawful acts of other persons or 
corporations. Any part of the highway may be used by the tra- 
veller, and in such direction as may suit his convenience or taste. 
Stinson vs. Q-ardiner, 42 Me. 48. 

No private person has a right to place or cause any obstruction 
which interferes with this right, on any part of the highway, within 
its exterior limits. The extent of the liability of the town is no 
measure for such private person's liability. If the owner of the 
fee in the land, or any other person, should dig a pit, or stretch a 
cord} or place a pile of stones on the highway, near the outer limit, 
and at a considerable distance from the travelled path, and a tra- 
veller passing, using due care, should be injured thereby, it would 
be no sufficient answer to his claim for damages to aver and prove 
that, under the circumstances, the town was not liable. The duty 
is to perform a positive act in the preparation and preservation of 
a sufficient travelled way. The duty of others is to abstain from 
doing any act by which any part of the highway would become 
more dangerous to the traveller than in a state of nature, or than 
in the state in which the town has left it. 

It may be true that, in many cases, the same principles will be 
applied both to towns and individuals, in determining whether a 
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given state of facts, in relation to a particular incumbrance, consti- 
tutes a defect within the meaning of the law. But admitting the 
defect, the question of liability for creating or allowing it, may re- 
quire, for its solution, the application of very different principles 
in a case against a private person, from those which would apply to 
a town. 

We think that the instructions of the presiding judge, in rela- 
tion to the right of all persons to travel on any part of the high- 
way, or to leave the usually travelled path, for the purposes indi- 
cated, were entirely correct as applied to this case, between an 
individual and a corporation other than a town. 

Any other construction would deprive a traveller of the legal 
right to turn out of the beaten track to avoid defects, or to call at 
houses, stores, or fields. If he has not such legal right, thus, as 
against the owner of the fee in the land over which the highway is 
located, he would be a trespasser. The only right which the public 
has is to pass and repass. A horseman cannot stop to allow his 
horse to graze, without being a trespasser. Stinson vs. G-ardiner, 
42 Me, 254. If, when he has turned from the usual travelled path, 
he is not rightfully travelling over the spot, he can claim no dam- 
age against an individual who has wilfully placed obstructions or 
impediments on that part of the highway. If he has a legal right 
to be there, then the individual wrong-doer may be responsible, al- 
though the town may not be. 

The defendants invoke the provisions of their charter, and con- 
tend that, by its terms, they are exempted from all liability for any 
neglect or defect outside of the travelled way, and that they stand 
in the same condition as the town. The charter, § 2, authorizes the 
company to locate and construct its line along and upon any high- 
way, * * * * * by the erection of the necessary fixtures, 
including, posts, piers or abutments, for sustaining the wires or con- 
ductors of such line ; but the same shall not be so constructed as 
to incommode the public use of said road or highway." 

The defendants contended that the " public use of the highway 
is the right which the great public owns in distinction from the pri- 
vate right which individuals have of passing out of the travelled 
path." 
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We cannot concur in this view. The public use of the highway 
is the right which has been before defined, viz. : the right of any 
and all persons to use the highway, to pass and repass at their plea- 
sure, on any part. It is not confined to that portion which the 
town is, by law, compelled to make and keep in repair. 

It is very clear that this company could not legally erect posts a 
foot only in height, and extend the wires at that distance from the 
ground, on the exterior limits, and outside of the travelled path, if, 
by so doing, the use of any part of the highway was obstructed or 
rendered inconvenient and dangerous, or the traveller incommoded. 
If any injury should arise to any such legal traveller by such erec- 
tions, the company would be liable to him. The same rule would 
apply when, after erections properly made, they suffer the same to 
fall down, or to be out of repair, and to remain so after reasonable 
notice, so as to obstruct the traveller and endanger his safety. 

The instructions on this point were clear and distinct, and in our 
view correct. Exceptions overruled. 



In the Supreme Judicial Court of Massachusetts — Suffolk County, 
Law Term — January Term, 1860. 

SAMUEL H. GOOKIN VS. NEW ENGLAND MUTUAL MARINE INSURANCE 

COMPANY. 

1. In an action upon a policy of insurance on a vessel for one year, commencing 
the risk on the 27th May, 1854; and "if at sea on the expiration of the year, 
the risk to continue at a pro rata premium until her arrival at port of destination," 
it was held, that the proper construction of such policy was that, if the vessel 
was, at the expiration of the year, in any port, or if then at sea upon her return 
to a port, although it was an intermediate port to which she had resorted for the 
purpose of the voyage, and not her home port or port of final destination, the 
policy ceased to be eifectual, and would not cover a loss subsequently occurring. 

2. The vessel thus insured having gone to San Bias, and there obtained a license to 
take in a cargo of Brazil wood at Ypala, where she arrived eight days before the 
expiration of the year, and there remained actually engaged in taking in her 
cargo for nine days, and while thus remaining there, after the expiration of the 
year, was lost. It was held, that such vessel was not at sea at the expiration of 
the year, and the insurers not liable for the loss. 



